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Key Drivers and Trends:
Digitization, Decarbonization
and SPACs

Cravath, Swaine & Moore LLP

Introduction

Day-to-day life and consumer demand have undergone profound
changes in the last two years, in no small part due to the
COVID-19 pandemic. Digitization has permeated, and indeed
dominated, virtually every aspect of social interaction, including
how we meet each other, how we learn, how we shop and pay
for things, and even how we obtain healthcare. Video confer-
ences, digital education, e-commerce, contactless payments and
digital healthcare have become deeply entrenched in our way of
life. Not surprisingly, companies in those fields have played a
large role in the 2021 M&A deal book.

The last two years have also heralded an increased aware-
ness of social and environmental issues and a desire to accom-
plish social missions by directing investments into companies
that champion certain causes. Decarbonization and combating
climate change, in particular, have been a dominant point of
investor focus and have generated a flurry of activity in the clean
energy and sustainability sectors. Activists have also embraced
“net zero” as a theme underpinning many of their campaigns.

Economic stimulus measures adopted in response to the
COVID-19 pandemic have led to a period of almost unprece-
dented liquidity across investor classes (venture capital, private
equity and the public markets), driving competition and valu-
ations for in-demand companies to record highs. The boom
in IPOs by special purpose acquisition vehicles (SPACs) in
particular has generated a new class of M&A players looking to
execute on transactions in the near term and has dramatically
reshaped the M&A landscape.

In this chapter, we examine some of the key drivers and
trends in 2021, focusing on notable developments in digitiza-
tion and decarbonization and the role SPACs have played in the
M&A deal book.

Digitization

The modern day conglomerates

In 2021, several technology companies followed a move that
Google made several years ago in renaming itself as Alphabet,
signaling that it was more than just a “search” company and indi-
cating a multi-platform approach. In December 2021, Square,
a technology titan co-founded and led by Twitter’s Jack Dorsey,
announced that it was changing its corporate name to Block, to
distinguish the corporate parent entity (B/ock) from its several
businesses (or “building blocks”). The name change was in recog-
nition of Block’s growth over the last decade from its begin-
nings as a seller-focused business back in 2009. It also signaled
its ambitions for more growth in the future as “an overarching
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ecosystem of many businesses united by their purpose of
economic empowerment.”! Earlier in the year, Block had agreed
to acquire Afterpay, a global “buy now, pay later” (BNPL) plat-
form organized in Australia, in a $29 billion buyout — a trans-
action that would be the largest takeover in Australia’s history.
The acquisition was a step in strengthening and enabling further
integration between Blocks’ two current main ecosystems, Seller
(focused on sellers) and Cash App (focused on individuals).

Another example is Facebook renaming itself as Meta. The
new name, accompanied with a new infinity-shaped logo, under-
scores the company’s plans to focus on the next digital frontier,
the “metaverse” — the unification of disparate digital worlds into
a composite universe combining online, virtual and augmented
worlds. According to Meta, this concept is poised to be the next
major social platform and several tech companies are expected
to build it over the next decade.

Also in 2021, Amazon agreed to acquire MGM Studios for
$8.45 billion in May and amassed a 20% stake in Rivian before
the electric vehicle (EV) start-up went public via an IPO in
November. Building on its prior acquisitions of self-driving
start-up Zoox, online pharmacy PillPack, doorbell and home
security camera start-ups Ring and Blink, and grocery store chain
Whole Foods, Amazon has emerged as a true “do-everything-
for-everyone company.”?

This activity in the tech space occurred against the backdrop
of deconsolidation in the industrial space. In November 2021,
General Electric and Toshiba each announced plans to separate
into three standalone companies to increase focus and enhance
shareholder value. These planned spin-offs are coming on the
heels of the complex break-ups of DowDuPont and United
Technologies, each of which also split up into three independent
public companies in the last two years. In June 2021, Honeywell,
another industrial corporate mainstay, announced plans for its
latest spin off — the separation of its quantum computing busi-
ness, which would then merge with a software firm.

The break-up of e-commerce from traditional retail

H-commerce has experienced explosive growth during the
pandemic, which has put it on a very different trajectory from
traditional brick-and-mortar retail and has created ripe opportu-
nities for deal making and activist campaigns. In March 2021,
the owner of Saks Fifth Avenue announced the separation of
its e-commerce business Saks.com from its traditional retail
business. The separation has been immensely successful and,
according to media reports, Saks.com has begun preparations
for an IPO that could take place in the first half of 2022 at a
$6 billion valuation (three times the valuation of Saks.com in
March when the separation was announced).’
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Emboldened by the Saks model, activists have been urging
other retail business to separate their digital and retail operations
to unlock value. In October 2021, Jana Partners took a stake in
Macy’s and urged it to spin off its e-commerce business. In an
investor presentation, Jana argued that Macy’s online business
on a standalone basis could be worth double the value of the
combined company.

Following a similar blueprint, in November 2021, another
activist investor, Engine Capital, pushed Kohl’s to consider
splitting its e-commerce business or selling the entire company.
In a publicly released letter to Kohl’s board of directors, Engine
Capital said that if Kohl’s separated its e-commerce divisions,
the standalone company could be valued at $12.4 billion or
more, which dwarfed the whole company’s market capitalization
of $6.7 billion at the time.* The investor also urged the compa-
ny’s board of directors to undertake a market process and test
how much well-capitalized financial sponsors would be willing
to pay for the entire company.

Going hand-in-hand with the rise of e-commerce, freight and
logistics have been another sector that has experienced tremen-
dous growth and has seen a fresh round of deal making. In the
field of aviation leasing, AerCap acquired the GE Capital Aviation
Setvices business (GECAS) of GE for mote than $30 billion.
Danish shipping company Maersk, which is active in ocean and
inland freight transportation, made several acquisitions within
e-commerce logistics. Finally, U.S. shipping and logistics company
ArcBest, which through its primary subsidiary ABF Freight is
one of the nation’s largest less-than-truckload carriers, agreed to
acquire truck brokerage firm MoILo Solutions.

Digitization of healthcare and education

Looking ahead to 2022 and beyond, digital healthcare and
digital learning appear poised for breakthrough deal making,
as consumer demand for home health and learning services
continues to grow. This past year marked record levels in
venture capital funding for digital health and ed-tech startups
and the foray of several unusual suspects in the healthcare space.

In December 2021, Oracle announced that it would buy elec-
tronic medical records company Cerner for $28.3 billion, which
put it on the map as a potential major player in the health tech-
nology world. This is the largest deal in Oracle’s 44-year history.
Consumer electronics retailer BestBuy also ventured into health-
care, announcing the acquisition of Current Health in October,
a leading care-at-home technology platform providing remote
patient monitoring and telehealth. Also, in August 2021, work-
force solutions provider Adtalem completed the acquisition of
Walden University, an online healthcare education provider that
would enhance its ability to address unmet demand for health-
care professionals in the U.S.

Decarbonization and the Future of Oil & Gas

Another prominent theme of 2021 has been widespread investor
disassociation with legacy oil and gas businesses. Over the year,
energy companies have faced immense pressure to minimize
or divest fossil fuel operations from activist investors, institu-
tional investors and social activists alike. Even where compa-
nies have made significant efforts in the clean and renewable
energy space, investors have been reluctant to give them credit
for those achievements so long as they house oil and gas oper-
ations under the same roof. As a result, what we are beginning
to see is a push towards the creation, via separation and M&A,
of pure play oil and gas companies, held apart from alternative
energy companies.
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In May 2021, Engine No. 1, a small and virtually unknown (at
the time) hedge fund, stunned Wall Street by defeating energy
giant ExxonMobil in a proxy fight. Engine No. 1 ran a proxy
contest grounded on the thesis that investing for social good is
good for the bottom line and that ExxonMobil should reduce its
carbon footprint —and won three director seats. Engine No. 1’s
success was made possible with the support of Exxon’s largest
institutional shareholders, BlackRock, Vanguard and State
Street, all three of whom voted in favor of some of the hedge
fund’s director nominees.

In another groundbreaking development, also in May, a
Dutch court ordered Royal Dutch Shell to reduce its worldwide
CO, emissions by 45% by 2030 (compared to 2019 levels). The
court found that Shell was subject to an unwritten “standard
of care” towards society at large and, as a result, had a duty to
reduce its CO, emissions — irrespective of national and interna-
tional regulation. In its rulings, the court noted that protection
against climate change is a human right.’

In the wake of the Dutch court’s decision (which is currently
under appeal), in October 2021 activist investor Third Point
announced a $750 million stake in Shell and in a client letter
urged Shell to separate into two companies — one with legacy
businesses that provide steady cash flow, such as refining, and
another one housing its renewables unit and other units that
require substantial investment.

Similarly, in September 2021, Elliott Management publicly
urged SSE, the multinational energy company headquar-
tered in Scotland, which was previously known as Scottish and
Southern Energy, to list the entirety of its renewables business.
By creating two separate companies, Elliott argued that SSE
could accelerate the green-energy investments required for it
to become UK’s renewable champion. In response to Elliott’s
overture, SSE announced a set of strategic initiatives, including
a £12.5 billion plan to increase investment across its renewable
energy and electricity networks business over the next five years.
Elliott sent a public letter to the board decrying the initiative as
“lack[ing] ambition.”® In its letter, Elliott also said SSE should
add two new independent directors to the board with renewa-
bles experience and begin a strategic review of its business.

Actross the globe, BHP, one of Australia’s and the world’s top
mining companies, announced in August 2021 that it would
sell its entire oil and gas portfolio to Woodside Petroleum, an
Australian petroleum exploration and production company, in
a A$40 billion transaction. BHP’s decision to go green came
amidst intense scrutiny from investors and against the back-
drop of its efforts to orient its business model towards “future-
facing” commodities of copper and nickel that will be increas-
ingly needed to manufacture electric batteries.”

From Hot to Lukewarm: SPACs

Last year witnessed an unprecedented boom in capital raising by
SPACs —in 2021, there have been over 600 IPOs of SPACs, which
have raised in excess of $160 billion in funds. The vast majority —
nearly 500 — of them are still looking for M&A targets.®

SPACs were hot in the first half of 2021, and mergers with
SPACs were a highly pursued way for private companies to
become publicly traded. It also allowed some start-up and other
high-growth companies to access the public equity markets before
they might otherwise have been eligible targets for a traditional
IPO. SPACs were indeed so popular that many celebrities, ranging
from movie stars to professional athletes, became SPAC sponsors,
including Shaquille O’Neal and Alex Rodriguez to name just a few.

However, in the second half of the year, investor sentiments
toward SPACs began to sour due to a confluence of several
factors, including the oversaturation of demand for target
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companies relative to supply, lackluster post-merger stock price
performance of companies that merged with SPACs, increasing
regulatory scrutiny from the SEC and a slew of fiduciary duty
and federal securities lawsuits targeting SPACs. The IPOX
SPAC Index, an index designed to track the aftermarket perfor-
mance of SPACs that pursued an IPO in the U.S, was down
approximately 15% for the year. At the same time, federal secu-
rities class action lawsuits involving SPACs were at an all-time
high, with 32 filed in 2021.°

One of the hottest sectors in 2021 in terms of SPAC activity
was clean/alternative energy, and especially EVs and adjacent
fields. Of the approximately 260 business combinations with
SPACs announced in 2021, over 30 involved companies with an
industry focus in renewable energy, sustainability or EVs."’ One
notable example included Swedish electric car maker Polestar,
which was backed by actor Leonardo DiCaprio, going public
by merging with a SPAC at an enterprise value of $20 billion.
Interestingly, SPAC mergers in the EV space have also attracted
the most “stock drop” securities lawsuits," including in connec-
tion with acquisitions of the Faraday Future Intelligent Electric,
Arrival, Lightning eMotors, Hyzon Motors, Romeo Power,
Canoo, Lordstown Motors and X1. Fleet.

Celebrity involvement in a SPAC has not guaranteed success;
indeed, star-backed SPACs, by and large, have not performed
well. Based on data from Fortune, 21 out of 33 SPACs tied to
famous public figures have posted negative returns for 2021,
including Jay-Z’s cannabis-focused The Parent Company, which
lost approximately 85% of its value during 2021. At the very
tail end of 2021, Colin Kaepernick’s SPAC made headlines as its
deal with Change Co., a California lender focused on minority
borrowers underserved by traditional banks, collapsed due to
the former quarterback’s alleged reluctance to promote the
transaction on live television.”

It will be interesting to see what is in store for SPACs in 2022
— whether SPACs will become a permanent, albeit less turbo-
charged, feature of U.S. capital markets and deal making or will
instead recede to pre-2020 status.
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Franchise

Gambling

Insurance & Reinsurance
International Arbitration
Investor-State Arbitration
Lending & Secured Finance
Litigation & Dispute Resolution
Merger Control

Mergers & Acquisitions
Mining Law

0il & Gas Regulation
Patents

Pharmaceutical Advertising
Private Client

Private Equity

Product Liability

Project Finance

Public Investment Funds
Public Procurement

Real Estate

Renewable Energy
Restructuring & Insolvency
Sanctions

Securitisation

Shipping Law

Technology Sourcing
Telecoms, Media & Internet
Trade Marks

Vertical Agreements and Dominant Firms
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